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WELCOME TO THE SOUTH BOSTON TOWN COUNCIL MEETING

We invite comments from the public on matters of public concern under the Citizen Comment part of the agenda.  Please come to the podium and state your name and address.  In order to give everyone an opportunity to speak, we request you limit your remarks to 5 minutes or less.  

Invocation 

Roll Call  - Town Clerk Jane Jones

Minutes –October 5 and 26, 2009    
AGENDA
1. PUBLIC HEARING ON A REQUEST TO CLOSE AN UNOPENED 25’ RIGHT-OF-WAY LYING BETWEEN PARKER AVE. AND HAMILTON BLVD.; APPOINT BOARD OF VIEWERS
2. COMCAST CABLE FRANCHISE RENEWAL - PAUL COMES, DIRECTOR OF GOVERNMENT & COMMUNITY AFFAIRS 
3. DAN RIVER ARTS FESTIVAL AND ITS REQUISITE INFRASTRUCTURE – PAUL STEUBE 
4. CITIZEN COMMENT PERIOD



November Calendar


7th
Veterans Day Parade – 11:00 a.m. DownTown 



11th
Veterans Day Holiday


16th 
Joint Meeting, Halifax - 5:30 dinner; 6:00 meeting



26th, 27 and ½ day on Nov. 25th
Thanksgiving Holidays


30th
Work Session

5:45 p.m.
CABLE FRANCHISE AGREEMENT

This Cable Franchise Agreement (hereinafter, this "Franchise Agreement") is made this ____ day of __________ 2009, by and between the TOWN OF SOUTH BOSTON, a municipal corporation organized and existing under the laws of the Commonwealth of Virginia (the "Town") and COMCAST OF CONNECTICUT/GEORGIA/ MASSACHUSETTS/NEW HAMPSHIRE/NEW YORK/ NORTH CAROLINA/ VIRGINIA/ VERMONT, LLC,  a Delaware limited liability company ("Comcast").

Pursuant to Article 1.2 of the Code of Virginia, as amended, Virginia Code §§ 15.2-2108.19 et seq. (the "Virginia Code"), and the Cable Act (as hereafter defined), this Franchise Agreement constitutes a negotiated franchise renewal.

SECTION 1 - Definition of Terms
For the purpose of this Franchise Agreement, capitalized terms, phrases, words, and abbreviations shall have the meanings ascribed to them in Virginia Code § 15.2-2108.19, as amended, and the Cable Communications Policy Act of 1984, as amended, 47 U.S.C. §§ 521 et seq. (the "Cable Act"), unless otherwise defined herein.

1.1
"Customer" means a Person or user of the Cable System who lawfully receives Cable Service therefrom with Comcast's express permission.

1.2
"Effective Date" means the date first above written.


1.3
"FCC" means the Federal Communications Commission or successor governmental entity thereto.

1.4
"Franchise Agreement" shall mean this Cable Franchise Agreement and any amendments or modifications hereto.

1.5
"Franchise Area" means the present legal boundaries of the Town as of the

Effective Date, and shall also include any additions thereto, by annexation or other legal means.

1.6
"Person" means any natural person or any association, firm, partnership, joint venture, corporation, or other legally recognized entity, but shall not mean the Town.

1.7
"Public Way" shall mean the surface of, and the space above and below,

any public street, highway, freeway, bridge, land path, alley, court, boulevard, sidewalk, way, lane, public way, drive, circle, or other public right-of-way, including, but not limited to, public utility easements, dedicated utility strips, or rights-of-way dedicated for compatible uses and any temporary or permanent fixtures or improvements located thereon now or hereafter held by the Town in the Franchise Area, which shall entitle the Town and Comcast to the use thereof for the purpose of installing, operating, repairing, and maintaining the Cable System. Public Way shall also mean any easement now or hereafter held by the Town within the Franchise Area for the purpose of public travel, or for utility or public service use dedicated for compatible uses, and shall include other easements or rights-of-way as shall within their proper use and meaning entitle the Town and Comcast to the use thereof for the purposes of installing, operating, and maintaining Comcast's Cable System over poles, wires, cables, conductors, ducts, conduits, vaults, manholes, amplifiers, appliances, attachments, and other property as may be ordinarily necessary and applicable to the Cable System.

SECTION 2 - Grant of Authority

2.1
Franchise. The Town hereby grants to Comcast, under the Virginia Code and the Cable Act, a nonexclusive Franchise authorizing Comcast to construct and operate a Cable System in, along, among, upon, across, above, over, under, or in any manner connected with Public Ways and easements within the Franchise Area, and for that purpose to erect, install, construct, repair, replace, reconstruct, maintain, or retain in, on, over, under, upon, across, or along any Public Way and all extensions thereof and additions thereto, such poles, wires, cables, conductors, ducts, conduits, vaults, manholes, pedestals, amplifiers, appliances, attachments, and other related property or equipment as may be necessary or appurtenant to the Cable System. Nothing in this Franchise Agreement shall be construed to prohibit Comcast from offering any service over its Cable System that is not prohibited by federal or state law.

2.2 
Right to Use and Occupy Not Exclusive. The right and privilege to use and occupy the Town's streets, rights-of-way, alleys, Public Ways and places for the purposes herein set forth shall not be exclusive and the Town reserves the right to grant the nonexclusive use of the same Public Ways and easements to any other Person at any time during the period of this Franchise Agreement and any extension hereto.
2.3
Term of Franchise. The term of this Franchise Agreement granted hereunder shall be five (5) years, commencing upon the Effective Date of this Franchise Agreement, unless this Franchise Agreement is renewed or is lawfully sooner terminated in accordance with the terms of this Franchise Agreement and the Virginia Code and the Cable Act.
2.4
Renewal. Any renewal of this Franchise Agreement shall be governed by and comply with the provisions of the Virginia Code and Section 626 of the Cable Act.


2.5
Reservation of Authority. Comcast's rights are subject to the police power of the Town to adopt and enforce ordinances necessary to the health, safety, and welfare of the public. Comcast shall comply with all applicable codes and ordinances enacted by the Town pursuant to that power.


2.6
Competitive Equity.
2.6.1 Comcast acknowledges and agrees that the Town reserves the right to grant one or more additional Franchises to provide Cable Service within the Franchise Area.  To the extent permitted by law, if any such additional or competitive Franchise is granted by the Town which, in the reasonable opinion of Comcast, contains more favorable or less burdensome terms or conditions than this Franchise Agreement, the Town agrees that it shall amend this Franchise Agreement to include any such more favorable or less burdensome terms or conditions.
2.6.2 In the event an application for a new cable television Franchise is filed with the Town proposing to serve the Franchise Area, in whole or in part, the Town shall serve or require to be served a copy of such application upon Comcast by registered or certified mail or by a nationally recognized overnight courier service.

2.6.3 In the event that a Multi-Channel Video Programming Distributor ("MVPD") provides service to the residents of the Town under a federal Franchise that is unavailable to Comcast, Comcast shall have a right to request amendments to this Franchise Agreement that relieve Comcast of regulatory burdens that create a competitive disadvantage to Comcast. In requesting amendments, Comcast shall file a petition seeking to amend this Franchise Agreement. Such petition shall: (1) indicate the presence of a competitor that has a federal Franchise; (2) identify the basis for Comcast's belief that certain provisions of the Franchise Agreement place Comcast at a competitive disadvantage; and (3) identify the regulatory burdens to be amended or repealed in order to eliminate the competitive disadvantage. The Town shall not unreasonably oppose Comcast's petition.
SECTION 3 – Construction and Maintenance of the Cable System

3.1
Construction Standards.



(A)
All installation of electrical equipment shall be of a permanent nature, durable, and installed in accordance with applicable provisions of federal and state law governing the construction or installation of such equipment.


(B)
Antennas and their supporting structures (tower) shall be painted, lighted, erected, and maintained in accordance with all applicable rules and regulations of the Federal Aviation Administration and all other applicable state or local laws, codes, and regulations.



(C)
All of Comcast's plant and equipment, including, but not limited to, the

antenna site, headend and distribution system, towers, house connections, structures, poles, wire, fiber optic cable, coaxial cable, fixtures, and appurtenances shall be installed, located, erected, constructed, reconstructed, replaced, removed, repaired, maintained, and operated in accordance with good engineering practices, performed by experienced maintenance and construction personnel so as not to endanger or interfere with improvements the Town may deem appropriate to make or to interfere in any manner with the rights of any property owner, or to unnecessarily hinder or obstruct pedestrian or vehicular traffic.


(D)
Comcast shall at all times employ reasonable care and shall install and maintain in use commonly accepted methods and devices preventing failures and accidents which are likely to cause damage, injury, or nuisance to Persons or property.


(E)
Comcast shall design, construct, operate, and maintain the Cable System at all times so that signals carried are delivered to Customers without material degradation in quality.


3.2
Permits and General Obligations. Comcast shall obtain, at its own cost and expense, all permits, licenses, or other forms of approval or authorization necessary to construct, operate, maintain, or repair the Cable System, or any part thereof prior to the commencement of any such activity. Construction, installation, and maintenance of the Cable System shall be performed in a safe, thorough, and reliable manner using materials of good and durable quality. If during the course of Comcast's construction, operation, or maintenance of the Cable System, there occurs a disturbance of any Public Way by Comcast, it shall, at its expense, replace and restore such Public Way to a condition reasonably comparable to the condition of the Public Way existing immediately prior to such disturbance. All transmission and distribution structures, poles, other lines, and equipment installed by Comcast for use in the Cable System in accordance with the terms and conditions of this Franchise Agreement shall be located so as to minimize the interference with the proper use of the Public Ways and the rights and reasonable convenience of property owners who own property that adjoins any such Public Way.


3.3
Conditions of Street Occupancy.
3.3.1 
New Grades or Lines. If the grades or lines of any Public Way within the Franchise Area are lawfully changed at any time during the term of this Franchise Agreement, then Comcast shall, upon reasonable advance written notice from the Town (which shall not be less than ten (10) business days) and at Comcast's own cost and expense, protect or promptly alter or relocate the Cable System, or any part thereof, so as to conform with any such new grades or lines. If public funds are available to any Person using such street or public right-of-way for the purpose of defraying the cost of any of the foregoing, the Town shall, upon written request of Comcast, make application for such funds on behalf of Comcast.

3.3.2
 Reservation of Street Rights.

(A)
Nothing in this Franchise Agreement shall be construed to prevent the Town from constructing, maintaining, repairing, or relocating sewers; grading, paving, maintaining, repairing, relocating, and/or altering any street; constructing, laying down, repairing, maintaining, or relocating any water mains; or constructing, maintaining, relocating, or repairing any sidewalk or other public work.

(B)
All such work shall be done, insofar as reasonably practicable, in such a manner as not to obstruct, injure, or prevent the free use and operation of the poles, wires, conduits, conductors, pipes, or appurtenances of the Town.

(C)
If any such property of Comcast shall interfere with the construction or relocation, maintenance, or repair of any street or public improvement, whether it be construction, repair, maintenance, removal, or relocation of a sewer, public sidewalk, water main, street, or any other public improvement, at least thirty (30) days' notice, except in emergency circumstances, shall be given to Comcast by the Town and all such poles, wires, conduits, or other appliances and facilities shall be removed or replaced by Comcast in such manner as shall be directed by the Town so that the same shall not interfere with the said public work of the Town, as determined by the Town, and such removal or replacement shall be at the expense of Comcast. Should any utility company or other entity be reimbursed for relocation of its facilities as part of the same work that requires Comcast to remove its facilities, Comcast shall be reimbursed upon the same terms and conditions as such utilities or other entities or shall be permitted to share proportionately with utility companies in any federal, state, or local grant for community development purposes.
3.3.3 
Relocation at Request of the Town. Upon its receipt of reasonable advance notice, not to be less than ten (10) business days, except in emergency circumstances, Comcast shall, at its own expense, protect, support, temporarily disconnect, relocate in the Public Way, or remove from the Public Way, any property of Comcast when lawfully required by the Town or other governmental authority or agency of the federal government, by reason of traffic conditions, public safety, street abandonment, freeway or street construction, change or establishment of street grade, installation of sewers, drains, gas or water pipes, or any other type of structures or improvements by the Town, or other governmental authority or agency of the federal government, but Comcast shall in all cases have the right of abandonment of its property, provided that all current Customers to the Cable System are retained. If public funds are available to any utility company, excepting the Town's utility services, using such street, easement, or right-of-way for the purpose of defraying the cost of any of the foregoing, such funds shall also be made available to Comcast in accordance with the applicable law.

3.3.4
 Relocation at Request of Third Party. Comcast shall, upon reasonable prior written request of any Person holding a permit issued by the Town to move any structure, temporarily move its wires to permit the moving of such structure; provided (i) Comcast may impose a reasonable charge on such Person for the movement of its wires, and such charge may be required to be paid in advance of the movement of its wires; and (ii) Comcast is given not less than ten (10) business days' advance written notice to arrange for such temporary relocation.
3.3.5
 Restoration of Public Ways. If in connection with the construction, operation, maintenance, or repair of the Cable System, Comcast disturbs, alters, or damages any Public Way, Comcast agrees that Comcast shall, at its own cost and expense, replace and restore any such Public Way to a condition reasonably comparable to the condition of the Public Way existing immediately prior to the disturbance.
3.3.6
 Safety Requirements. Comcast shall, at its own cost and expense, undertake all necessary and appropriate efforts to maintain its work sites in a safe manner in order to prevent failures and accidents that may cause damage, injuries, or nuisances. All work undertaken on the Cable System shall be performed in substantial accordance with applicable FCC or other federal and state regulations. The Cable System shall not endanger or interfere with the safety of Persons or property.
3.3.7
 Trimming of Trees and Shrubbery. Comcast shall have the authority to trim trees or other natural growth overhanging any of its Cable System in the Franchise Area so as to prevent contact with Comcast's wires, cables, or other equipment. All such trimming shall be done at Comcast's sole cost and expense. Comcast shall be responsible for any damage caused by such trimming.
3.3.8 
Use of Existing Poles. Comcast shall not erect, for any reason, any pole on or along any street in an existing aerial utility system without the advance written approval of the Town, which approval shall not be unreasonably withheld.  However, nothing in the preceding sentence shall require the Town to change any applicable zoning law or ordinance or to grant a variance or special use permit outside of the customary zoning process.

3.3.9
 Aerial and Underground Construction. If all of the transmission and distribution facilities of all of the respective public or municipal utilities in any area of the Franchise Area are underground, Comcast shall place its Cable System's transmission and distribution facilities underground, provided that such underground locations are actually capable of accommodating Comcast's cable and other equipment without technical degradation of the Cable System's signal quality. In any region of the Franchise Area where the transmission or distribution facilities of the respective public or municipal utilities are both aerial and underground, Comcast shall have the discretion to construct, operate, and maintain all of its transmission and distribution facilities, or any part thereof, aerially or underground.

SECTION 4 - Service Obligations

4.1
General Service Obligation. Comcast shall make Cable Service available to all areas within the Franchise Area and to any residential unit within the Franchise Area upon request of the occupant of such residential unit.


4.2
New Developments. The Town shall provide Comcast with written notice

of the issuance of building or development permits for planned developments within the Franchise Area requiring undergrounding of cable facilities. To the extent not prohibited by applicable law, the Town agrees to require the developer, as a condition of issuing the permit, to give Comcast access to open trenches for deployment of cable facilities and at least ten (10) business days' written notice of the date of availability of open trenches. The developer shall be responsible for the digging and backfilling of all trenches. Comcast shall be responsible for engineering and deployment of labor applicable to its cable facilities.
 4.3 
No Discrimination. Neither Comcast nor any of its employees, agents, representatives, contractors, subcontractors, or consultants, nor any other Person, shall discriminate or permit discrimination between or among any Persons on the basis of age, citizenship, color, handicap, national origin, political affiliation, race, religion, sex, or sexual orientation in the availability of Cable Services provided in connection with the Cable System in the Franchise Area. It shall be the right of all Persons to receive all available services provided on the Cable System so long as such Person's financial or other obligations to Comcast are satisfied, unless such Person has engaged in theft of Comcast's cable services, vandalism of its property, or abuse or harassment of its representatives. Nothing contained herein shall prohibit Comcast from offering bulk discounts, promotional discounts, package discounts, or other such pricing strategies as part of its business practice.

4.4
Prohibition Against Reselling Service. The Town acknowledges and agrees that Comcast shall have the right to prohibit any Person from reselling, without the express prior written consent of Comcast, any Cable Service, program, or signal transmitted over the Cable System by Comcast.
SECTION 5 - Customer Service Standards; Customer Bills; and Privacy Protection
 5.1 
Customer Service Standards. Notwithstanding any provision this Agreement to the contrary, the parties hereby adopt the customer service standards set forth in the FCC's federal regulations at 47 C.F.R. §76.309, as amended. Comcast shall comply in all respects with such customer service requirements established by the FCC. To the extent those standards are altered, modified, or amended during the term of this Franchise Agreement, Comcast shall comply with such altered, modified, or amended standards within a reasonable period after such standards become effective. Comcast may be required to submit quarterly reports to the Town to allow the Town to monitor Comcast's compliance with customer service standards.  Comcast shall maintain an office in the Franchise Area that shall be open during normal weekday business hours and shall be accessible by a publically-listed toll-free telephone number or local telephone number.

5.2
Schedule of Charges.

(A)
Comcast shall maintain on file with the Town at all times a current schedule of all rates and charges.

(B)
Not less than thirty (30) days prior to the effective date of any change in any regulated rate, fee, or charge, Comcast shall provide written notice of the proposed change to the Town and to Customers, as required by state and federal regulations.
 
5.3 
Customer Bills. Customer bills shall be designed in such a way as to present the information contained therein clearly and comprehensibly to Customers, and in a way that is not misleading and does not omit material information.  Without limiting the preceding sentence, the Customer bill shall contain the following information presented in plain language and format:




i.
Name and address of Comcast;



ii.
The period of time over which each chargeable service is billed including prorated periods as a result of the establishment and termination of service;



iii.
Each rate of charge levied;



iv.
The amount of the bill for the current billing period, separate from any balance;



v.
Comcast's telephone number and a statement that the Customer may call such number with any questions or complaints about the bill; and



vi.
The date on which payment is due from the Customer.


5.4  
Billing Practices. Comcast shall notify each of its Customers, through the written service information, of its billing practices. The service information shall describe Comcast's billing practices including, but not limited to, the following: frequency of billing, time periods upon which billing is based, advance billing practices, security deposit requirements, charges for late payments or returned checks, payments required necessary to avoid account delinquency, availability of credits for service outages, procedures to be followed to request service deletions including the notice period a Customer must give to avoid liability for such services, and procedures to be followed in the event of a billing dispute.

5.5
Itemization of Customer Bills. Comcast shall at all times have the right to pass through to Customers and other users of the Cable System all direct and related expenses required by this Franchise Agreement, to the extent such costs may permissibly be passed through pursuant to governing federal law or regulation, and to itemize on Customer or other user bills those costs or fees set forth in Section 622(c) of the Cable Act.

 5.6 
Privacy Protection. Comcast shall comply with all applicable federal and state privacy laws, including, without limitation, Section 631 of the Cable Act and regulations adopted pursuant thereto.
5.7
Parental Control Devices. Comcast shall provide to Customers, upon request, parental control devices that allow any channel or channels to be locked-out. Comcast shall be entitled to charge a reasonable fee for these devices and the installation charge.




5.8
Repairs. Except in an emergency, Comcast shall give affected Customers at least twenty-four (24) hours' notice of any interruption of Cable Service for purposes of maintenance or repair, when disruption of service to twenty (20) or more Customers may occur. Comcast shall give such notice as is reasonable in the circumstances, by suitable information bulletins.  Comcast shall render efficient service, make repairs promptly and interrupt Cable Service only for good cause and for the shortest time possible.  Such interruptions shall occur during periods of minimum use of the Cable System.

5.9
Complaints.  Comcast shall handle on an expeditious basis all Customer complaints and inquiries concerning the quality of service, equipment malfunctions, and other pertinent matters relating to the operation of the Cable System.  Comcast shall make every reasonable effort to investigate and adjust complaints within twenty-four (24) hours of their receipt.  Suitable equipment, personnel, and communications equipment are to be provided by Comcast to service the complaints of Customers.

SECTION 6 - Oversight and Regulation by Town

6.1
Oversight of Franchise. In accordance with applicable law, the Town shall have the right, but not the obligation, to oversee, regulate, and, on reasonable prior written notice and in the presence of Comcast's employee, periodically inspect the construction, operation, and maintenance of the Cable System in the Franchise Area, and all parts thereof, as necessary to monitor Comcast's compliance with the provisions of this Franchise Agreement.

6.2
Technical Standards. Comcast shall comply with all applicable technical standards set forth in the FCC's regulations at 47 C.F.R. §§ 76.601 to 76.640, as amended. To the extent those standards are altered, modified, or amended during the term of this Franchise Agreement, Comcast shall comply with such altered, modified, or amended standards within a reasonable period after such standards become effective. The Town shall have, upon written request, the right to obtain a copy of tests and records required to be performed pursuant to the FCC's regulations.

6.2
 Noninterference with Reception Outside Cable System. The Cable System shall be installed, maintained, and operated in a manner that shall not interfere with television or radio reception by means other than by the cable-type systems.
6.3
 Proprietary Information. Notwithstanding anything to the contrary set forth in this Section 6, Comcast shall not be required to disclose information which it reasonably deems to be proprietary or confidential in nature. Except as required by law, the Town agrees to treat any information disclosed by Comcast as confidential and only to disclose it to those employees, representatives, and agents of the Town that have a need to know in order to enforce this Franchise Agreement and who agree to maintain the confidentiality of all such information. Comcast shall not be required to provide Customer information in violation of Section 631 of the Cable Act or any other applicable federal or state privacy law.
6.4
Books and Records. Comcast agrees that the Town may inspect, upon two (2) weeks written notice, at any time during normal business hours at the Cable System office all books, records, maps, plans, and equipment which are reasonably necessary to monitor compliance with the terms of this Franchise Agreement. Such records shall include, but shall not be limited to, any public records required to be kept by Comcast pursuant to the rules and regulations of the FCC. Notwithstanding anything to the contrary set forth herein, Comcast shall not be required to disclose information which it reasonably deems to be proprietary or confidential in nature, to the extent provided by law.
6.5
Reporting.


(A)
 Annual Report. Comcast agrees to provide the Town a copy of its annual report within thirty (30) days after its release.

(B)
 Summary Reports. Within thirty (30) days after receipt of the Town's request, Comcast shall provide summary reports of Cable System outages, customer service complaints and history of Comcast's responses, public complaints, customer service performance, service-call ratios, and such any other information as may reasonably be requested, for the period designated by the Town.

(C)
 Federal and State Law Reporting. Comcast shall comply with all reporting requirements of the FCC and applicable federal and state law.  Copies of such reports shall be provided to the Town upon request.

(D)
Federal and State Correspondence. Comcast shall provide to the Town, upon written request, copies of all correspondence, petitions, reports, applications, and other documents sent or received by Comcast from federal or state agencies having appropriate jurisdiction in matters affecting the Cable System.
6.6
Maps. Upon request of the Town, copies of "strand" maps, showing the location of cable and/or fiber optics in streets and other public places, will be provided to the Town. Comcast shall maintain on file for the Town to review a current "as built" map or set of "as built" maps drawn to scale and showing all equipment installed or in place and shall provide current copies of strand maps to the Town on an annual basis or upon the Town's request.
6.7
Testing for Compliance. Comcast shall comply with testing that may be required under FCC rules and regulations. In addition, the Town, at its own expense, may perform similar technical tests of the Cable System during reasonable times and in a manner which does not unreasonably interfere with the normal business operations of Comcast or the Cable System in order to determine whether or not Comcast is in compliance with the terms hereof and applicable state or federal laws. Except in emergency circumstances, such tests may be undertaken only after giving Comcast reasonable notice thereof, not to be fewer than five (5) business days, and providing a representative of Comcast an opportunity to be present during such tests. In the event that such testing demonstrates that Comcast has substantially failed to comply with a material requirement hereof, the cost of such testing shall be borne by Comcast. The results thereof shall be made available to Comcast upon Comcast's request.
SECTION 7 – Transfer or Change of Control of Cable System or Franchise

7.1
Consent for Transfer.  No Transfer of this Franchise Agreement or the Franchise granted herein shall occur without the prior written consent of the Town, which consent shall not be unreasonably withheld, delayed, or conditioned. No Transfer shall be made to a Person, group of Persons, or Affiliate that is not legally, technically, and financially qualified to operate the Cable System and satisfy the obligations hereunder.  Consent of the Town to a Transfer shall not constitute a waiver of the Town's rights hereunder.  

7.2
Procedure for Requesting Consent.


(A)
The parties to the Transfer shall make a written request to the Town for its approval of a Transfer and shall furnish the Town with any information reasonably requested by the Town as to the contemplated transferee.



(B)
The Town shall reply in writing within thirty (30) days of the request and shall indicate approval of the request or its determination that a public hearing is necessary due to potential adverse effect on the Town or Customers.


(C)
Except as otherwise provided by applicable law, if a public hearing is deemed necessary pursuant to the above, such hearing shall be commenced within thirty (30) days of such determination and notice of any such hearing shall be given fourteen (14) days prior to the hearing by publishing notice thereto. The notice shall contain the date, time, and place of the hearing and shall briefly state the substance of the action to be considered by Comcast.



(D)
Within thirty (30) days after the public hearing, the Town shall approve or deny in writing the Transfer request.  



(E)
If the Transfer is denied by the Town, this Franchise Agreement shall continue in full force and effect, with Comcast continuing to be obligated hereunder, and any attempted Transfer without the written consent of the Town shall be deemed a material default under this Franchise Agreement.


(F)
Within thirty (30) days of any Transfer, Comcast shall file with the Town a copy of the deed, agreement, mortgage, lease, or other written instrument evidencing such Transfer, certified and sworn to as correct by an officer of Comcast. 



(G)
Nothing in this subsection 7.2 shall be construed as a waiver of Section 617 of the Cable Act.

7.3
Criteria. In reviewing a request for Transfer of this Franchise Agreement or the Franchise granted herein, the Town may inquire into the legal, technical, and financial qualifications of the prospective transferee. Comcast shall provide the Town with the relevant financial and technical information with respect to the proposed transferee. Upon a demonstration of the transferee's qualifications, as set forth above, the Town will not unreasonably withhold its approval of the Transfer.

SECTION 8 - Insurance and Indemnity

8.1
Insurance. Throughout the term of this Franchise Agreement, Comcast

shall, at its own cost and expense, maintain comprehensive general liability insurance and provide the Town certificates of insurance designating the Town and its officers, boards, commissions, councils, elected officials, agents, and employees as additional insured, written by a company authorized to transact business in Virginia and rate not less than an "A" rating by Standard & Poor's, and demonstrating that Comcast has obtained the insurance required in this subsection 8.1. Such policy or policies shall be in the minimum amount of One Million Dollars ($1,000,000) for bodily injury or death to any one person, and Three Million Dollars ($3,000,000) for bodily injury or death resulting from one occurrence, and One Million Dollars ($1,000,000) for property damage resulting from any one occurrence. Such policy or policies shall be non-cancelable except upon thirty (30) days' prior written notice to the Town. Comcast shall provide workers' compensation coverage in accordance with applicable law. Comcast shall indemnify and hold harmless the Town from any workers' compensation claims to which Comcast may become subject during the term of this Franchise Agreement.


8.2
Indemnification.  Comcast shall indemnify, defend, and hold harmless the Town, its officers, employees, and agents from and against (a) all claims against the Town arising from any accident, injury or damage whatsoever caused to any Person (including without limitation accidental death) or to the property of any Person by Comcast's construction, operation, maintenance, or removal of the Cable System or its provision of the Cable Service and (b) any breach, violation or non performance of any covenant, condition or promise contained in this Franchise Agreement to be fulfilled, kept, observed, and performed by Comcast.  This indemnity and hold harmless agreement shall include indemnity from and against any  and all liability, claims, fines, suits, demands, costs and expenses of any kind or nature (including, without limitation, attorneys' fees and disbursements) incurred in or in connection with any such claim or proceeding brought thereon, and the defense thereof.  If any claim, action or proceeding is made or brought against the Town, against which claim, action or proceeding Comcast is obligated to indemnify the Town pursuant to the terms of this Franchise Agreement, then, upon demand by the Town, Comcast, at its sole cost and expense, shall contest or defend such claim, action or proceeding in the Town's name, if necessary, with counsel selected by the Town upon reasonable approval of Comcast.  The provisions of this Section 8.2 shall survive the expiration or earlier termination of this Lease.

SECTION 9 – System Description and Service
9.1 
System Capacity. During the term of this Franchise Agreement, the Cable System shall be capable of providing a minimum of one hundred (100) channels of Video Programming with satisfactory reception available to all Customers in the Franchise Area.

9.2
Service to School and Government Buildings. Upon receipt of a written request by an authorized representative of the Town, Comcast shall provide free basic tier Cable Service and free cable installation at one outlet to each local building in the Franchise Area used for non-residential government purposes.  Comcast agrees to provide or extend the foregoing cable installation to any such future buildings that are established within the Franchise Area.  Each such cable installation may be internally extended or wired without imposition of any fee therefor by Comcast.  Comcast agrees that Comcast shall assist the Town, as requested, in the maintenance of such cable installation and agrees to provide the Town with consultative assistance, as requested, with respect to the installation or maintenance of any cable or wiring installed or to be installed within such buildings.


9.3
Compatibility. If the Video Programming signals of the Cable Service provided, pursuant to subsection 9.2 above, are incompatible with television sets then used at any buildings in the Franchise Area used for non-residential government purposes, Comcast shall at no cost to the Town or other affected agency, division, or department provide such converters as are required to allow reception of such Video Programming signals by all such television sets then in use.

9.4
System Upgrade.  Within one (1) year of the Effective Date and for the remainder of the term of this Franchise Agreement, Comcast shall upgrade the Cable System to have an activated channel capacity of seven hundred fifty (750) MHz and two-way communication capability, and to otherwise be capable of delivering to any Customer digital Video Programming in HDTV format and on-demand services.  Also, within one (1) year of the Effective Date and for the remainder of the Term of this Franchise Agreement, Comcast shall upgrade the Cable System to be capable of providing a minimum of two hundred (200) channels of Video Programming, thirty three (33) of which shall be in HDTV format, with satisfactory reception available to all Customers in the Franchise Area
SECTION 10 - Enforcement of Franchise
10.1
 Performance Bond. Comcast shall obtain and maintain during the entire term of this Franchise Agreement, and any renewal or extensions thereof, a performance bond from a financial institution authorized to do business in Virginia in the amount of Fifty Thousand Dollars ($50,000), to ensure the faithful performance of its obligations hereunder.  No recovery by the Town of any sum by reason of such performance bond shall be any limitation on the liability of Comcast to the Town, except that any sums so received by the Town shall be deducted from any recovery which the Town might have against Comcast.

10.2
Construction Bond.  Prior to the commencement of any construction work in the Public Way, Comcast shall file with the Town a construction bond in the amount determined by the Town as necessary to cover any damages which might result from Comcast's construction work.  No recovery by the Town of any sum by reason of such construction bond shall be any limitation on the liability of Comcast to the Town, except that any sums so received by the Town shall be deducted from any recovery which the Town might have against Comcast.

10.3 
Non-Compliance Procedures. 

(A) 
Except in emergency circumstances, should the Town believe that Comcast has not complied with any of the provisions of this Franchise Agreement, the Town shall notify Comcast in writing of the nature of the noncompliance. Comcast shall have fifteen (15) days from receipt of this written notice to (a) cure such default  (b) in the event that, by the nature of default, such default cannot be cured within the fifteen (15) day period, initiate reasonable steps to remedy such default and notify the Town of the steps being taken and the projected date that they will be completed which shall be not later than sixty (60) days after such written notice was received by Comcast.  Comcast shall be in default of this Franchise Agreement if the noncompliance is not cured within the above applicable time period.


(B)
Subject to applicable federal and state law, in the event Comcast is in default of any provision of this Franchise Agreement, the Town shall have the right to pursue the following remedies which shall be cumulative: 



i.
Commence an action at law for monetary damages or seek other equitable relief, including, without limitation, specific performance of Comcast's obligations under this Franchise Agreement;



ii.
In the case of a substantial default of a material provision of this Franchise, commence proceedings to revoke this Franchise Agreement pursuant to subsections 10.4 and 10.5 below;



iii.
Seek specific performance of any provision, which reasonably lends itself to such remedy, as an alternative to damages; and/or



iv.
Seek all remedies available to the Town under the Cable Act, the Virginia Code, or other applicable law.

10.4
 Franchise Revocation. In addition to all other rights which the Town has pursuant to law or equity, the Town reserves the right to revoke, terminate, or cancel this Franchise Agreement, and all rights and privileges pertaining thereto in accordance with applicable federal law, in the event that:

(A)
Comcast becomes insolvent, unable, or unwilling to pay its debts, or is adjudged as bankrupt and Comcast's creditors or trustee in bankruptcy do not agree to fulfill and be bound by all requirements of this Franchise Agreement;


(B)
Comcast attempts or practices any fraud or deceit in its conduct or relations with the Town;


(C)
Any provision of this Franchise Agreement shall be finally adjudged by a court of law invalid or unenforceable, and the Town further finds that such provision constitutes at the time a material consideration to the continuance of this Franchise Agreement; or


(D)
This Franchise Agreement is Transferred without the prior written consent of the Town.
10.5
 Revocation Procedures. In the event the Town determines that Comcast has violated any material provision of this Franchise Agreement, or any material applicable federal, state, or local law, the Town may make a written demand to Comcast that Comcast remedy such violation and that continued violation may be cause for revocation if the violation, breach, failure, refusal, or neglect is not remedied within thirty (30) days following such demand or such other period as is reasonable.

(A)
A public hearing shall be held and Comcast shall be provided with an opportunity to be heard upon prior written notice to Comcast of the time and the place of the hearing. The causes for pending revocation and the reasons alleged to constitute such cause shall be recited in the notice.

(B)
If the Town, after public hearing is held, declares this Franchise Agreement revoked, the Town may pursue any remedy, legal or equitable, that may be available to the parties. Comcast may continue to operate the Cable System until all legal appeals procedures have been exhausted, unless the violations by Comcast pertain to the health or safety of Persons or public property.
10.6 
Preservation of Federal Rights. Notwithstanding the above provisions in this Section 10, the parties do not waive any of their rights under the Cable Act regarding revocation.
10.7 
No Waiver Implied. Comcast shall not be relieved of any of its obligations to comply promptly with any provision of this Franchise Agreement by reason of any failure of the Town to enforce prompt compliance.
SECTION 11 - Foreclosure, Receivership, and Abandonment

11.1 
Foreclosure. Upon the foreclosure or other judicial sale of the Cable System, Comcast shall notify the Town of such fact and such notification shall be treated as a Transfer.
11.2 
Receivership. The Town shall have the right to cancel this Franchise Agreement subject to any applicable provisions of federal and state law, including, without limitation, federal bankruptcy law, one hundred twenty (120) days after the appointment of a receiver or trustee to take over and conduct the business of Comcast, whether in receivership, reorganization, bankruptcy, or other action or proceeding, unless such receivership or trusteeship shall have been vacated prior to the expiration of said one hundred twenty (120) days, or unless:


(A)
Within one hundred twenty (120) days after his election or appointment, such receiver or trustee shall have complied with all the material provisions of this Franchise Agreement and remedied all defaults thereunder; and

(B)
Such receiver or trustee, within said one hundred twenty (120) days, shall have executed an agreement, duly approved by the Court having jurisdiction, whereby such receiver or trustee assumes and agrees to be bound by each and every provision of this Franchise Agreement.

11.3 
Abandonment. Comcast may not abandon any portion of the Cable System without having first given three (3) months' written notice to the Town.
SECTION 12- Miscellaneous Provisions

12.1
Emergency Use of Cable System. Comcast will comply with the FCC's emergency alert system requirements throughout the term of this Franchise Agreement. In the case of any emergency or disaster, Comcast shall, upon request of the Town, make available its Cable System and related facilities to the Town for emergency use during the emergency or disaster period.
12.2
Force Majeure. Comcast shall not be held in default under, or in noncompliance with, the provisions of this Franchise Agreement, nor suffer any enforcement or penalty relating to noncompliance or default (including termination, cancellation, or revocation of this Franchise Agreement), where such noncompliance or alleged defaults occurred or were caused by events which constitute a Force Majeure.
12.3 
Notice. All notices shall be in writing and shall be sufficiently given and served upon the other party by hand delivery, first class mail, registered or certified, return receipt requested, postage prepaid, or by reputable private courier service which provides evidence of receipt as part of its service and addressed as follows:
To the Town:



TOWN OF SOUTH BOSTON 
Attn: Town Manager

455 Ferry Street
South Boston, VA 24592

To Comcast:



Comcast Cable

Attn: Government Affairs Department

400 Westfield Road

Charlottesville, VA 22901

With copies to:


Comcast Cable Communications, Inc. 
Attn: Government Affairs Department
11800 Tech Road

Silver Spring, MD 20904
Either party may change the address number to which notices hereunder are to be sent to it by giving written notice of such change in the manner herein provided.  A notice given hereunder shall be deemed given on the date of hand delivery, deposit with the United States Postal Service properly addressed and postage prepaid, or delivery to a courier service properly addressed with all charges prepaid, as appropriate.
12.4 
Entire Agreement. This Franchise Agreement, including all Exhibits, embodies the entire understanding and agreement of the Town and Comcast with respect to the subject matter hereof and supersedes all prior understandings, agreements, and communications, whether written or oral. All ordinances or parts of ordinances that are in conflict with or otherwise impose obligations different from the provisions of this Franchise Agreement are superseded by this Franchise Agreement.
12.5 
Severability. If any Section, subsection, sentence, clause, phrase, or other portion of this Franchise Agreement is, for any reason, declared invalid, in whole or in part, by any court, agency, commission, legislative body, or other authority of competent jurisdiction, such portion shall be deemed a separate, distinct, and independent portion. Such declaration shall not affect the validity of the remaining portions hereof, which other portions shall continue in full force and effect.
12.6 
Governing Law. This Franchise Agreement shall be deemed to be executed in the Commonwealth of Virginia, and shall be governed in all respects, including validity, interpretation, and effect, and shall be construed in accordance with the laws of the Commonwealth of Virginia, as applicable to contracts entered into and performed entirely within the Commonwealth. The parties hereby submit to the exclusive jurisdiction of the state court located in the County of Halifax, Virginia or the U.S. District Court for the Western District of Virginia, Danville Division, in any action or proceeding arising out of, or related to this Franchise Agreement, and the parties hereby agree that all claims in respect of any action or proceeding shall be heard or determined only in either of these courts.  The parties agree that a final judgment in any action or proceeding shall, to the extent permitted by applicable law, be conclusive and may be enforced in other jurisdictions by suit on the judgment, or in any other manner provided by applicable law related to the enforcement of judgments.
12.7 
Modification. No provision of this Franchise Agreement shall be amended or otherwise modified, in whole or in part, except by an instrument, in writing, duly executed by the Town and Comcast, which amendment shall be authorized on behalf of the Town through the adoption of an appropriate resolution or order by the Town, as required by applicable law.
12.8 
No Third-Party Beneficiaries. Nothing in this Franchise Agreement is or was intended to confer third-party beneficiary status on any member of the public to enforce the terms of this Franchise Agreement.
12.9 
No Waiver of Rights. Nothing in this Franchise Agreement shall be construed as a waiver of any rights, express or implied, substantive or procedural, that Comcast or the Town may have under federal or state law unless such waiver is expressly stated herein.
12.10
Franchise Binding. This Franchise Agreement shall be binding on successors, assigns, and transferees of the parties.
12.11
Compliance with Laws. Comcast and the Town shall conform to all local, state, and federal laws and rules regarding cable television as they become effective. Comcast shall also conform during the entire term of this Franchise Agreement with all generally applicable ordinances, resolutions, rules, and regulations heretofore or hereafter adopted by the Town pursuant to the Town's lawful police powers that do not materially impair or abrogate any of Comcast's contractual rights under this Franchise Agreement and that are not preempted by state or federal law.

IN WITNESS WHEREOF, this Franchise Agreement has been executed by the duly authorized representatives of the parties as set forth below, as of the date first above written:
[SIGNATURES ON FOLLOWING PAGE]







TOWN OF SOUTH BOSTON, a municipal 






corporation organized and existing under the laws 






of the Commonwealth of Virginia







By:___________________________________






Name: 
________________________________
Title: 
________________________________







COMCAST OF CONNECTICUT/GEORGIA/

MASSACHUSETTS/NEW HAMPSHIRE/NEW

YORK/ NORTH CAROLINA/VIRGINIA/

VERMONT, LLC,  a Delaware limited liability company
By:
___________________________________


Name:
___________________________________
Title:
___________________________________
Notice of Public Hearing
Request to Close Dedicated Public Right-of-Way between 

Parker Avenue and Hamilton Blvd.  
November 9, 2009
7:00 pm

In accordance with Section 15.2-2006 of the Code of Virginia, notice is hereby given that Ianthia Singleton Johnson, has petitioned the South Boston Town Council to close and abandon the dedicated but unopened public right-of-way, formerly known as Royster Street, east of Parker Avenue, west of Hamilton Blvd. and north of College Street, for some 25’ x 480+’.    

Town Council will hold a public hearing on this matter on November 9, 2009 at 7:00 p.m. in the Council Chambers, 502 Yancey Street, at which time a Board of Viewers will be appointed to recommend whether any inconvenience to the public would result from closing this right-of-way.         

For additional information or to provide written comments, please contact the Office of the Town Manager, 455 Ferry St. South Boston, VA  24592, (434) 575-4200.  







Jane P. Jones, CMC, Town Clerk 

Cc:   Harvey and Ianthia S. Johnson, 1816 Vaughan Street

        Adjacent Property Owners    

Street Closure Application   -   Ianthia S. Johnston   -   PRN#4930 
On behalf of his wife Ianthia, Mr. Harvey Johnson, contacted the Town Manager’s Office concerning property she had inherited from her mother, Annie B. Singleton, between Parker Avenue and Hamilton Blvd.  County Tax maps show Annie B. Singleton owning parcels: 4930, 4931, 4932, 4933, and 4871 and 4872.   
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But, when Crutchfield & Associates prepared a survey of the property (see attached) they found that Parcel 4930 (25’ x 500’+) had originally been platted as Royster Street.  He found no record transferring ownership to Ms. Singleton and as so believes it to still be a public right-of-way.

A search of the Council minutes found no record of the street being closed or sold.  The Singleton family ascertains that they thought they owned all the land and have paid taxes on the property for over 50 years.  It “appears” PRN 4930 was erroneously conveyed to Annie Singleton many years ago, since they own the surrounding property.     

Staff recommends that: 

1. Public Hearing be authorized for November 9th Council meeting; and

2. Three-Member Board of Viewers be appointed after the public hearing; and 

3. Unless new evidence to the contrary is provided, the right-of-way be closed and deeded to the adjacent property owners at no cost, other than legal costs. 

Jane P. Jones, Town Clerk

October 21, 2009

